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Ae Inquiry es to its CeBBliliitlonalitr in

' ' Tin Confederate Ssetes of America have just
( an a separata national existence and a

new career of freedom. As ail leritimate pow
ers of government are derivedfrom the people,
and as government is ordained lor their benefit,
it is tbeir duty to watck Ha operations with
jealous vieilinca, and t see that its functions,
m all its denextawate, are kept strictly wiibin
the breads prescribed to it. Tate is peculiarly
tae bbm to senromae every aet cf public agents,
cf whatever description, and to check, at the
thxeskhoKi, every encroachment oa tie rights of
ute people, iwrm are more easily arrested in
in the oufet ; tiiey gain strength by toleration ;

let ue therefore occasionally pause as we go oa,
ard be sore that evyy step is taken in the right
uireetion ; mat no powers are assumed lor uie
poremrcerjt wbica it does not rurntraliy po-8e-

The liberties of tfce people are ottea oadenained
br cradnal and prcMrreMrre movements. The
inaoratiou f to-di- y, if toierated, ay become
a precedent of ; and passtve sabstiS'
sion io our mcroeehtiKnt cn the Constitution,
however slight, will bnt provoke others of a
socre aegTavated character. Power, stisaalated
by aratKum, nyer relaxes its hold. The people
easout, tderetcre. :'Ji titi'ty sabmU to tne ex
errise of ev-- O&ubtiul pnwers. Lot onr system
be rttrrifi-- d at Its very iountain, and it will be
the aiore likely Vt remsi a aocontatninated as it
p rot-re-t st g. Uad guch cantion been observed
witk regard to the overnBest of the United
Sistes. it is believed bat it would hare remained
aBeevered at this day. We are now in a state
of war. i: is t:ae. bnt that does not alter the
esse; the Coiistilaiion cannot be expanded or
contracted to smt emerjrwiejee , wuier real or la- -
aeinary I; was firnW is estate of war, and
mnst he supposed to hare granted to the t"

gorernment all the powers adeqoate ts
each a cjnditioi of things, or, at least, all that
the people deeibed it prudent to grant. No new
lights Lave broken upw us; or, if they hare,
let the be naada by suitable amend- -

in fait to the Couglitatioa in the manner pf.u- -

scnbexi
The Confederacy has beea laid off into mili

tary ei9tnct ana a major .general bus oeeo as-

signed to &acn, whink is ne ooebt right and
proper. Bat these major-genera- te have piaeed

, so much of the country tinder what they call
"martial law,'' that it may now bi said to be toe
law of die land. Is this right and proper also I

At a n:es:orable epoch in English history the
kingdom was laid iff into divisions, with a gen-

eral to each, acd altfaoogh we are JKt informed
that tb- - v a- - c'tred maittal law, yet "the whole
natkm sick of government by the sword,
and p Led fr government by law." It may be
that tl - peopie here will have caase to pine for
goverrx-u- t by law.

As rri Ttia! law has been time generally de-

clared, and as in some e it has bsen an
forced, 'ri donbt!ess wi'l be in many others,
the w .ter proposes to inquire whether it be
withat the tojpe of the ywen of the Confed-
erate jr.ven "T uf auy drpartmeot thereof,
or of a.i ih? depattuis togetfanr, or ot any
officer or public faactiorary, either civil or mil
itary, '. urocl&im La it understood to b mar
tial law. either cyer the citii-ai- , or the soldier in
actus! e. Is it competent for our govern-men- v

or aiy o: :t officers, to (subject tbe cttiaen
wit . is v li-- ) y urcunittrcted ith the army, the
navy, or the militia in setae1 Mrviee, to ba
charged in & mauner nvknowa t the Constita-tion- .

for ai;-- g- d s unknown to tbe law.
sad to be trio J aad puniehed by a military officer
or tribunal ' Tae are grave question-- , aud
merit tit mo t prcfonud ensideration. The lib-

erty 4i t!ie citizm is involved in their solution,
and they should be promptly settled, sines sock
claims are now set up in the very dawn of our
gorernment If it should turn out that nothing
but k git-ma- authority has bten exercised, then
all is right, and the .people will the better

the workings of their government in
futnre But if, on the contrary, it should tarn
out t:'Jt such a thing as ' mirtil law" is not
only io violation of toe spirit and essence of
reaubiicao government, bnt in violation of our
bills of liberty, and our Constitutional rights,
tbea tot condemnation fall where it is merited.
If At Constitution has been Tiotated, tha plea
of neeesiy cannot palliate tbe cfleose; that ii
the tyrant's plea.

it is ess jntwl to a correct understanding of
tbe sbjeet thst we shouid in the outset under-staa- S

what is meant by "martial law." What
is She definition of it T Is it a written or an un-

written law ? Is it embodied in any known
code of laws promulgated for tbe government
of the people t Is K a prehcrifoed isle et con-

duct, commanding what is right and probmitiog
wkai is wroBir T Or is it a mere individual un
known theory of right and wrong, locked up in
the bosom of the cosamaaalBg officer, or mili-

tary tribunal that may be called on to enforce it.
Does it hold a sort of icquistorial supervision
over tie action of men, nl bv a magical power
make crimes cut of acts which were innocsut
when committed, or, at least, not then in viola-

tion ot any constitutional or statutory provision,
or ot any "known rule 7 It cannot be unwritten
or common law, for two obvious reasons ; h i
no part oi ti)-- - coin non law of England from
waic!t wa iorivi wbatw-jbav- o of that system.
But if it .vere fo. the Oafsderat government
has no comroan law. Tie Constitution, ths acta
of Congress, aud treaties, constitute the whole
body of law g o' the Confederacy. Judge Story
and Cbancelio' Kent, our ablest commentators,
have bnrh laile 1 1. r.nH aay lght oa the subject
of "mariii! U.v," vn 'y a satisfactory detini-jjo- c

b( tbe term And B'.acksa,n:, whose dec- -

nhions are uaoaUy so pertinent and significant,
has m': vntured to d&nrie it, except by a quota-

tion from Sir Ma'.hs Hsl who said that "mar-
tial law is built upon no settled principles, beiag
entiraiy arbitrary and in truth no law at all."
And the commentator add, "the necessity of
order end disclpiin-- ! in the army is the only thing
that can civs it coSAtenance." the idea that it
could be extended outside of --the army does not
seem t have entered his m'md. H-- speaks of

'
it as sometbtng applicable to the army only. It
is true that Congress, by an express provision in
the Cooetation,hPwer to makeruks for tbe

-- Mafatiea of the land and naval

toreee, and for the gorernment of the militia
"

wlaa, acbul servioa.. But those rules are, or
sho--ld be. writton t and pawed by Congress

TL, hr lw. Coocress cannot delegate

AdcAoUe powetto a military commander, nor
. a thMwrnles U the citizan. The ex

tent of its poim in tbta particular is to prescribe
of the and toelam tor the MrnMIt army,

van in aeteal service in time of war.

But this is nt l law undor which the
hr ?,n afeced. A short extract from

tio cclii2riH of e. distiagnwhed major-geae-- -i

jlfiv us a more correct idea ot what is.,. ? this day by mirtial kw. He says :

u i . tWa eeams to be some lnisanprehensiou in
ret3& to the meaning and effect of martial law,

the eael eommuitng deeoig it proper to
Tt rfcat it has been well de&sed to be the will

4to rfarv eommaader, but tbe extent of
tbe action that may be bad under it, cauaot be
definissiy mscoascd, depending as it does, upon
tbeMasonaey calling for such actton. It is not
inteM a interfere wile tbe courts, mther civil
or ctiiuinal. except so r as they may come in
j.ait with miLtarv orders." And accotdias
to ihtB defioition has mart.al law been enforced
onitizeus, and of coarse it will be enforced
again, torn mail. Snows when he may offend.
Then we are xo uodettiacd that "martial kw"
Is tha will of tha commaa&ng geaeral, written
or an written, promulgtted or nnproEulfftled.

That ts to say, all men citiisns and soldiers
mast square their acboos by his will whether
they know it or not. Aad acserdiog to this idea
oi -- inaruai law we Miall proceed to inquire
wueuicr uo conetseni witn coasututional
liberty, no matter what emergencies may be
supposed to exist. I shall call it by no harsh
name, but overy one knows what sort of cavern
meat it is when all power, legislative, judicial
and executive, are concentrated in tho same
person or body of persons. But even such
government has a vast advantage ovor a govern
meet by martial law, for under tbe latter the
laws are unknown, the wtll of the oommandine- -

general may ba violated without a knowledge of
mat wiu. xjitiCKStone intorms us tb&t "a bare
resolution confined in the breast of tbe lwisla
tor, without manifesting itself by some external
sign, can never be properly a law. It ia requi-
site that this resolution be notified to the people
wno are to ooey it." lie informs us tnat Oalt
gula. to render a seoming compliance with, this
universal principle, wrote his laws in a very
small character, and, in order to entrap the peo
ple, bung them upon high pillara. This was in
tbe worst days of Roman despotism, after tbe
republic had fallen under despotic power, and it
was one of the tyrannical acts ot tbe most de-
graded aad b utal despotism that ever bore the
name or wore the crown of tbe Cs3ars. But wo
are admonished that our martial law is con
cealed from us, 'for stys tbe proclamation "tbe
extent of the action that may be had under it
cannot be definitely announced, depending, as
it does, upon the emergency calling for such
action. ihat is to say, tne particular cases o:
offenses to which it will apply cannot bo nude
known in advance, but will be judged of and
punished, according to " tbe will of tho military
commander, as tbi-- may arise.

As a preliminary inquiry, it may not be deem
oi amifs to say a few words as to tbe policy of
mfarctng mirual law, and also as to the nues
sitji for its exercise, even if the right were be-

yond dispute. The present war is one in which
the people of all classes aud all shadas of opin
ion are united. So it is m this State at least
Their united will and their united energies are
contributed to it.- success. With one mind they
are engaged m this momentous stmrsrle. rn- -
vate purses have been freely opened, and indi-
vidual vocations and individual ease have been
laid aside. In an eminent degree the war has
been carried on thu far by private donations and
by individual enterprise. Tbe patriotic ladies ot
the country, with their own hands, have contrib-
uted largely toward the clothing of oar so'diers,
aud by a thoust&d kind offices have ministered
to their comforts in sickness &nd in health. Our
ail depends upon our success, aud we know it
Why then attempt to govern such a people by
arbitrary rule ? To say tbe least, it is an ungra-
cious rtqukal for their devotion to the cauje.
Oar success must depend unoa tbe will of the
people, rather thau the degree of force that can
be employed upon them. Force is a bad agency
to make trmnds with.

Bnt where i3 the necessity" for the exercise of
martial law ? In every well regulated govern-
ment, laws suited to the condition of the country,
are prescribed by legislative authority. And
whatever is deemed wrong, either as against the
public safety or individual security, is prohibited.
And any one may do what the law does notfor-bd-.

Tnese laws are subject to be abrogated or
extended by tbe legislative department as expe-
diency mar suggest, or as experience may prove
to be necessary. It may thus be assumed that
all crimes and offenses are already provided for,
with suitable tribunals to try offduders. Con-cres-

by law, has prescribed rules for the gov
ernment of the army, and nothing is an offense
by a"soldier which is not made so by tbe laws.
It has also prescribed tbe rule of conduct for in-

dividuals not connected with the army as far as
was deemed necessary aud proper within the
limits of its powers. The State laws, too, are
supposed to be ample for the municipal govern
ment ot tne btate, Dotn in war ana in peace.
And these State laws contribute their aid to the
success of the ponfederate government. What
are men, wcat can oe um uojocw or suojeuw 01

martial law? What is its sphere of action?
The necessary conclusion is that it must be de
signed to opurate above and outside of the Con
stitution and tbe law, both Confederate and
Scale, on a catalogue of crimes and offenses of
its own creation, and to inflict different or more
summary punishment upou offenders, through
its own tribunals. It presuppoeos that tbe Con-

stitution is defective in itot saving grauted suffi
cient power, or in navicg imposed improper
rfstraiats, and also that legislation is insufficient.
aad it undertakes to remedy all defects by a
short method. The aaewer to all this is a p ain
one; if the Constitution is defective, let it be
amended in the proper manner, and if legisla-
tion be inadequate let it be perfected by tbe
proper department. ' Tbe States may w oil com-
plain that all their reserved rights, as well as all
the inalienable rights of their citizens, have been
sweept away by the breath of a military com-
mander.

Before I proceed to tbe particular constitu
tional grounds on which I found the dental of
the right to enforce martial law, I submit a' few
general romarks. Oar Confederate government
is not a sovereignty, but possesses oaly deriva-
tive limited powets, alt of which have been del-
egated to it by tbe States. - It is tbe creation of
the States. And all powers not delegated to it
are reserved to the States or to tha people. As
a matter of course, such a government can do
only what it has been empowered to do. The
Constitution created it, and ih the law of its be-

ing its enabling law. The natural person can
notdowht is physically impossible; the law
of his nature has not enabled him to do so. The
artifical person (tbe government) cannot do what
is morally-impossibl- e ; tbe law of its being (the
Constitution) has not enabled it to do so. But
as it musi be administered by officers, they may
exceed itsjust powers : this is usurpation. .There
is no express, power given to enforce martial law;
the people did not choose to give it; the Consti
tution is silent on the sutject. i.no necessary
logical consequence is, if it hss not beeu given
it is not possessed by the government But it
may be said it is an implied power necessarily
embraced by aud resulting from an express
grant of power. It is true there are such things
as implied powers resulting from that clause in
the Constitution which enables Congress " to
make all laws which shall be necessary and
proper lor carrying into efieet the foregoing
powers," etc. It martial law then can have
any existence as an implied power, let
Congress declare its existence and its ex-

tent To that body and to that body alone, have
we intrusted the right to judge of implied pow-
ers and their extent. That body may make all
laws " necessary aad proper for carrying iuto
execution ' all the express powers. It is absurd
to sey that because a power is an implied one,
it may be exercised by any officer. Therefore, it
martial law can nave a juat lounaauon let uoa- -

gress declare it ; that it is the only body that
can give jaws to toe uooieaeracy. impuea
powers are to be exercised witu great cauuon.

and limited to the sole purpose of carrying out
some express power to which they are incited
They en only be employed for the purpose ot
giving practical utility and energy to an express
power which would be useless without their aid.
But it is monstrous to suppose that an implied
power can become paramount to, aud destruc-ti-

of, the express power from which it results
and on which it depends. Yet this is the inevi-
table effect of rAiitial law; it supersedes the
Constitution in all its puts ; it overrides the
whole fabric Of organised government. Con-
gress has the power to make war, and to make
laws for tbe government of the army and navy,
bat dees it result as a necessary incident that
war must be carried on aad the army be gov-
erned by martial law, proclaimed by an officer.
Net at all, for both may be done without mar
tial law, and implied powers are such only as
are "necessary and proper " for carrying out
those whioh are express. The Conatitutwu is
tbe framework of a government ordained by
ih Twnr!i and for tbe neonle. Its structure
consists of certain great fundamental principles,
to be carried out in detail by legislation when
that is necessary to give these principles efficacy.
And all leirislatioD. and all construction, must
tead to strengthen and to give practical utility
to ihf Drincioles Thsv are also ioflexible,
and cannot be mads to yield to the will of the
lttrislAtnre or &bv one else. Whenever experi
ence ubews that thej' are deficient, amendment
in the proper way is the proper remedy. Ihe
neonle established elastic fabricnave not an

. . .... ... r L
which cau be bent by tue Dreezu oi popu"
ontnion. or by the will of any one.

My first objection to rautial law, as it jmow
understood, is. that it mikes the civil powr,
both of the State aud Confederacy, subordiaajp
to tao military Dower, tio one win uny taai.
when "the will of theraflitary cemmauder" at

the head of an army, is announced as the law,
he thus places bis will abovs the civil authorities.
If he should think proper to suspend all tho
laws, it is but for him to say so ; ho has the
force to execute his will, aud this is but (he law
of force. Bat we havo still more unquestionable
evidence that stieh is claimed, derived trom tne
nroehusistioa of the commandinir general- - " It
ts not intended (says that instrument) tointorfero
with tho courts, either civil or criminal, except
so far as tbev may come in conflict with mill
tary orders." No language can more plainly
assert a power over tho courts of the btate and
of the Confederacy. It amounts to a distinct
announcement that they will be interfered with
if tbev attempt to do anything which may be
deemed in conflict with military orders. Can
any officer, deriving his powers from tho Con-

federate government, interfera with the laws ar.d
tbe courts of. the State? The proposition is
startling. Congress, on the samo principla, may
be prevented from settincr. Un tuts sudjoci x
refer Do the lansruaeo of Judge Martin in a do- -

ciaioo of the supreme court of Louisiana, which
x sban notice more at lengtn uereaxter.

It cannot be necessary to enter into an argu- -

mout at this day to prove what every one knows,
that it is of the very essence of a free govern
ment that the military shall always be subordi
nate to the civil power. This is now an axiom
in our Americau .system of government ; it ad
mits of no doubt Our Utate (Jonstitutiou de
clares that " ths military shall in all cases and
at all times ba ia strict subordination to the civil
power. It wa3 not necessary to insert such a
provision in tbe Confederate Coustitutiou, se

it created but a government of limited
delegated powers, which could do nothing bntM
what it was authorized to do. It the Uontede--
rate government or any of its officers cau place
tlio military power above the civil power, of
course the government can be thus subvert3d,
and a military government established. An
anny has boen always regarded as dangerous to
a State. A distinguished writer on government
tells us " when a country is to bo enslaved, the
army is the instrument to be used. No nation
was ever enslaved but by an army." Another
says, " whether our enemies shall conquer us is
uncertain. But whether a standing army will
enslave us, neither reason nor experience will
suffer us to doubt" How much more is an array
to be dreaded, either standing or temporary,
when its commander claims tho right of placing
it above tho control of the civil power above
the Constitution and above the law; when
be may stop the luuctious of every civil
magistrate ot the State, aud instituto his own
tribunals to carry out his own will. Tho
founders of our institutions had no doubt
vividly before their minds tho solemn warn-
ings of history, and intended to profit by
tbwn. They no.doubt remembered that tha free
dom of Athens, the first republic had once been
subverted bf the power of an army which had a
beginning from fitty guards, raised for the pro
tection ot a crafty tyrant. And thoy remember
ed, too, that Borne had its pnetorian guard,
which had made reigning princes at pleasure,
and had murdered a good one and then sold the
empire at auction to a bad one. They well
knew that military power bad in all ages been
the irresistible instrument of oppression, and
they surely did not intended to foster suoh a foe
ta liberty by laying a foundation from which it
might spring up by implication and claim a cou- -

stitutonil parentage, it was tOD important a
matter to be overlooked, aud if they had intend
ed to give it such an existence as is now claim-
ed for it, tbey would have said so. Whatever
was not given was, withheld, and besideswe
nave abundant evidence in their work, of tbe
dread tbey had of this particular instrument of
government. Tho military is but th9 arm of the
civil power; the latter must always be supreme.
It is the province of the latter to command, and
itis tlw duty of the former to obev. The one
is but auxiiary to tbs other. We cannot have
forgotten that one of the causes of the revolution
was that tbe king had affected to make the civil
authority, auborainsle to the military; and an-
other was hat in many cases he had deprived us
of the right of trial by jury. Martial law does
both &r more effectually than did George the
Third. And whenevor these powers are made to
change places liberty is at an end.

In discussiughe unconstitutionality of mar
tial law, it seoins to be almost idle to do so with
reference to particular clauses, since it sweeps
away tho whole fabric of the Constitution and
erects a new structure on the rums. let there
are particular provisions with which the conflict
may bs male more apparent and striking.
JLhese will be extracted

The thLd article of section nine declares that
The privilege of tho writ of habeas corpus shall

not ba suspended, unless when in cases of re
bellion or invasion tho public safety may re-

quire it" We know that no suspension of this
writ eau taka place by any other than legisla--
uve authority, and if Mr. Jefferson's opinion be
entitled to any weight, it ought never to take
placepvt all. An a:t of Congress could do no mere
ttian suspend the writ as to the Confederate
courts; it could not touch the Stata's writ When
we are told that tha courts will be interfered
with when tbey came in conflict with military
orders, the declaration necessarily includes, per-
haps it was intended to include, the power to
suspend the writ of habeas corpus, for in this
way it is most likely a collision would occur.
We may suppose a case, by no means an im-

probable one, to test tbe conflict between mar-
tial law and this clause of the Constitution. A
military officer orders the arrest of a citiien lor
an offense: the citizen has no mode of relief but
by habeas corpus. He must submit to the im-

prisonment and punishment, or he must apply to
a State judge, (a Confederate judge not being
at baud,) whoso duty it is to grant the writ of
habeas corpus on the petition of any one who
may allege in proper forin that he is illegally
imprisoned. Whether he would discharge or
not is another question. But he would probably
institute two inquiries, to-w- it: Has this man boen
imprisoned by an officer having authority
to commit! If so, has he been commiUed
for a crime prohibited by law! To this
extent it is presumed a State judge would go,
although the commitment may have been made
by o Confederate officer, either civil or military.
If the party had been committed by a Confeder-
ate officer having legal authority, and for a crime
known to tho law, of course the 8tate judge
would hot discharge him. 'But on the other
nand, if he had bten committed by an officer
not having, authority, or for an act which was
not a erinM, it is apprehended the State judge
would discharge him, because the State is bound
to protect its citizens ft?tuut oppression. What
then would the military officer dol It is not
leftas a matter of doubt, he wjuld probably ar-

rest tbe judge for haviug grants! the writ, but
certainly Be would prevent tao discnargc ot tha
party by force, for the declaration iu tho procla-
mation means that, or it means nothing. Hero
men is sir effectual suspension of tho State's
writ of habeas corpus, or a dreadful collision be-

tween State and Confederate authority, for it is
presumed the governor would feel it his duty to
sustain the judicial authority of tha State by all
the rorce at his command. Doss the Conf euar- -
ato government, or its officers, seek such a col-

lision as this? Would it venture to incur such a
one? When it does its days as a republic aro
numbered. And it is presumed that a command- -

iog goueral would iu liko manner interpose to
arrest tbe authority of even a Confederate judge,
as ho might do with equal propriety.

It seems to be understood by some that a sus
pension of tha writ of habeas corpus would bs an
auiBorisauon oi uiaruai tavT. .xiu bucu tiling as
a suspension baslpceurredand it is hoped never
wjil. Bqtthis lsa. strangaand very illogical
ooaclu8ioqa:The tntOVheeas corpus is not a
part of the Criminal law ; it docs not defmo or
provide tor the punishment ot crime, it is a
rem:dial writ whoso office is to discbargoono
from illegal imprisonment It certainly does not

or abolish the whole body of the crimi
nal law, and also tbe courts which onlorce it.
The conclusion which seems to be drawn from a
suspension of the writ is, that inasmuch as &

man cannot get out of jail, he may be put in for
no crime as well as tor a enme. bucu an argu-
ment does not merit an answer.

The next clause of tho Coustitutiou which I
shall notice is tha 12th erticlo of section 9 it is
in these words ; " Congress shall mako no law
respecting an eiUblishment'of religion, or pro
hibiting the free exercisa thereof; or abridging
the ireodom ot speech or ot tho press; or tne
risht of the people" peaceably to assemble aud
petition, th government for redress of grievan-
ces. This, like the preceding article, is prohibit
ory; Congress is commanded not to do the
things tberoin mentioned. And it was put in
this form io guard these rights more effectually,
bv utoeluCtliem beyond the pawer of Congress,
so teat thoro could be no pretext for their inva
sion under such attributes as are usually eup--
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posod to belong to governments. Now it mutt
bs apparent that martial law strikes down all
these groat rights. To show this with mpro cot
tainty, I shall mako another extract from the pro-
clamation from which our definition is dorivod,
for whilst it leaves iu the main " the extent of
thotction that may be had undor it," (martial
law,) to be determined as emergencies may arise,
(a most felicitous invention) it does, nevertheless,
define a tow of tho crimes it will punish. Tho
3i sDCC'ficition is ia this Iancrna?o : "Tho nub
lication of any article ia tbe newspapers iu ref-
erence to the movement of troops is prohibited,
and if the editor or proprietor of aay newspaper
published iu any of the counties hereinbefore
designated, shall publish any editorial article, or
copy into ins paper any article or paragraph cal-
culated to impair confidence in any ot the com
manding officers whom the President may see fit
to place over tho troops, such editor or propne
tor shall be subject to fine aud imprisonmont.
and tha publication of tbe paper shall bo there-
attar suspended. livery on will at once sea
the utter and irreconcilable conflict between the
clause of the Constitution quoted and this arti
cle. Uominsnt upon it is wholly unnecessary,
except to say that it looks as though it was
framed for tho specific purpose of abrogating
tno constitutional provision, iae liberty ot the
press is too important to bo thus stricken down
by the mandate of any person or body of per-
sons, legislative jndtcial or executive. Tho
press is tbe maciura ot mtolugenca to the. .peo-
ple tho faithful sentinel that warns us of dan
ger, it is tho goou" mm s shield and the bad
man's scoureu It is tbe hoDe of com! nnblic
servan's and me terror ot baa ones. JJy its in-
strumentality tho one receives his just reward,
and the other his just punishment, IJqual in
importance ara tuo ireodom ot religion and tho
liberty of speech, but all may ba laid prostrate'
by the terrible arm of martial law. Isolated
cases of injury may occur from tha liberty of the
press and trom tha freedom of speech, but what
are they compared to tho public good r At this
time particularly should the press ba left frcs iu
communicating intelligence- to tho people. He
who writes anil publishes malicious falsehoods,
is rather to be pitied ; he is sure to bring pun-
ishment on himself; and if any one should tell
but the truth, it is unjust to punish him. Thu
Congress of the United Stetes had tha temerity
to pass what i? known as tho sedition law. It
prohibited the speaking, writing or printing
aay thing concerning any officer that might
damage his charade, aud in like manner pro-
hibited tha speaking, writing or printing any
thing that might bo calculsted to defama or tra-
duce the President, or tho courts or judges, un-
der a penalty of two thousand dollars and

The law before us is rather more
harsh ia prohibiting the publication of aay arti-
cle or paragroph " calculated to impair the con-
fidence ia any of the commanding officers," un-
der fie penalty of fiaa without limit aad impris-oamen- t,

and it superadds tho stopping of tha
press. It becomes editors and publishers to be
exceedingly cautious, since they cannot know
very well what may be considered calculated to
" impair confident." They had better not even
praise too lavishly, for tho most bitter irony is
soms lim?s uttered in language of adulation.

Whilst the sedition law was pending ia tho
House, Mr. Nicholas, of Yirginia, said ha was
not ready to create a domestic tyranny. Tho
peopla of this country were competent judges
of their own interests, and he was desirous the
press should remain free to give 'them infor-
mation relative to them; aud to re-

strict it would be to create a suspicion
that there is something ia our measures which
aught ta be kept from the light. It was striking
at the root of republican government to restrict
tho use of speaking and writing." The sedition
law had but a brief existence. Public indigna-
tion soon consigned it to a gravo of igaomy, aad
it is hoped the family vault may bo large euough
to receive, very soon, all its kindred, under like
funeral uemoastratioas. Its spirit, however,
seems to have been a restless tenant of the
tomb. Having got rid of its old enemies, it has
lately arisen to greet its old friends, under whoso
protection it is now driving the car of despotism
in triumph over tbe liberties of the people ia the
dominions of Mr. Lincoln. Now if our Con-
gress should so far forget its obligations to tha
Constitution as to take up this same clause in
tha proclamation and pass it iuto a law, I ven-
ture to say there is no court in the Canfederacy
that would not at oace pronounce it to be un-
constitutional. Iu regard to tbe liberty of
speech, one is iu constant fear lest ho should
utter soiaetbiag that may ba offensive to the will
of the commander. Our State bill of rights
declares that " every cilizsn may freely speak,
write aud publish his sentiments on all sub
jects," and undsr tha idea, that this liberty could
not bo taken trom us, we navo lived in the con-
stant habit of unrestrained freedom in this par-
ticular. To such a people tha restraint is more
onerous By tho troedom of speech and the
liberty of the press, we reform abuses in our
government. We- cannot kuo either that we
can boast of the freedom of religion ; this, too,
msy depend upon the will of tha commander.
Evea Tiberius, who was a tyrant, is reported to
have said: " In a free Stato tha mind and the
tongue ought to be freo "

I shall uext copy three articles of the Consti-
tution together, as tbey may well bo noticed
collectivoly.

Article 15 of section 9, is in these words:
"The right of the peopla to ba secure in thair
persons, houses, papers and effects, agaiast un-
reasonable searches and seizures, shall not bo
violated ; and no warrants shall issue but upon
probable cause, supported by oath or affirma-
tion, and particularly describing tho place to be
searched, and iba person or thirg to ba seized."

" 16. No person shall be held to answer for a
capital or otherwise infamous crime, unless on a
presantment or indictment of a grand jury, ex
cept in cases arising in tbe land or naval lorces,
or in the militia when in actual service, in time
of war or public danger ; aor shall any person
be subject for tbe samo offense to be twice put
in jeopardy of life or limb ; nor be compelled,
in any criminal case, to ba a witness against
himself; nor bo deprived of life, liberty or pro-
perty, without duo process of law ; nor shall
private property bo taken for public use withont
just compensation."

" 17. In all criminal prosecutions the accused
shall enjoy tho right to a speedy and public
trial, by an impartial jury of tha State aad dis-

trict whereia the crime shall have been com-
mitted, which district shall have been previously
ascertained by law, and be informed of the
nature and cause of the accusation; to be con-
fronted with the witnesses against him ; to have
compulsory process for obtaining witnesses in
his lavor ; aud to have the assistance of counsel
for his defeneo."

The samo provisions are contained in our
State Constitution in almost the sama language.
Those several clauses ara replete with wisdom.
They aro safeguards placed around the liberty
of the citizen, dictated not only by judgment,
but by the history of oppression iu past ages.
They originated out of abnsos practiced in tha
more barbsreus days of that nation from which
we derive our notions of laws and constitu-
tions. Tho 15th section probably originated out
of injuries perpetrated under martial law. It
was some times ihe habit iu England to issue
what were called "general commissions to pro-
ceed by martial law," aad nnder these commis
sions many outrages were committed uu tho peo
ple. Hence thp petition of lights, which will bo
noticed hereafter, set forth this cause of griev
ance, that people were arrested without oath,
and without special warrant. Martial law now,
however, arrests without a foundation by oxth
or affirmation ; it dispenses with the grand jury,
and it tries and punishes without petit jury.
These rights are all taken from the citizen by
its unfounded claim to omnipotence. There is
an exception in the 16ih article which merits a
brief notice. It secures tbe benefit of a grand
jury to all persons, " except in cases arising iu
the land or naval forces, or in tha militia when
in actual service in time of war or public dau-ger- ."

Aud this exception is necessarily in-

cluded by intendment in tho 17th article, for
there can be no trial by petit jury except on an
indictment by a grand jury. To what class of
cases 'aud to what parsons does this exception
apply as not being necessarily entitled to
the benefit of au indictment by grand jury,
and a trial by potit jury? Tha language
is too plain to admit of any doubt; there
is no room for construction; the thing
speatts for itseii. iha case must have arisen in
tho land or naval force3and tho person charged
must belong to one ot thoso forces. What is
meant by tho word 'forces,' in this connection?
Does it mean citizens who are not ia tha service?
Does it mean men over age aad boys under age;
the man of eighty aud the boy oi sixteen, and
fio women of tha couatry? It meaas no such 1

thing; officers aud' soldiers aud those

connected with tho army. How grand and how
imposing "would na tno spectacle ot a court
martial or military tribunal sitting in its mock

nl.An.l.A. : - . Jl-- .1. ,

out inuic8 wuu uau siaiueu tne socks sne nau
knit, and the clothes sho had made for the sol
diers, with the blood from her noedle-wor- n fin-

gers? It could hut bring forcibly to mind the
history of Kidg James' western campaiga under
Jeffreys, and especially the trials of Alice Laste
and sua. uuant, whose oaly offences were too
much kindness and charity. They indeed had
tho forms, and but tho forms of court and jury.
The law of Eagland at that day was disgraced
by what were called constructive treasons,
which our Constitution excludes by limiting
treason to certain specific acts, and by requiring
two witnesses to tho samo overt act But as
martial law is a relic of olden times, perhaps we
may have the law of constructive treason also
revived. I repeat, than, that tho cases triable
by a military court are such as arise iu the army
or navy, and no others. In thosa cases only are
grand and petit jurors dispensed with.

We see by the lfith article the further provision
that no use can bs doprivod of his life, liberty
or property, butby duo course of law. We have
seen what law is, "but what is due process of
law? It is a trial by a court of competent con-
stitutional jurisdiction iu tho manner and ac-

cording to all tho forms established 6y law; in
criminal cises, a grand jury, an indictment, the
proper course of pleading- - and a trial by petit
jury; and m civil cases the process, the forms of

Jti .1 - .1 - . iuiucreumj; uu pcujury; auu iu uu cases,
counsel.

There is no exception from these general rules
suspending the common course of proceeding in
time of tear, or invasion ; tha exception applies
to partiexdar cases, aad the case to be triable ia
aay other than tho established manner, must
come completely within tha exception, which is
to ba strictly construed.

There are two other provisions ia the Constitu
tion which, perhaps, ought not to be passed ia
silence. The 31 section of article 6 is ia these
Herds : "This Constitution and the laws of the
Confederate States made in pursuance thereof,
aud ajl treaties made or which shall bs made
under the authority of the Confederate States,
shall ba tho suprema law of tha land ; and the
jadges in every State shall be bouud thereby,
auy imng iu the Constitution or laws ot any
State to the coatrary notwithstaadiag."

bee. 6. luo powers not delegated to the Con
federate States by the Constitution, nor prohibi-
ted by it to'tha States, are reserved to the States
respectively or to the people thereof."

iuese provisions ara found at tho conclusion
of the Constitution, and were doubtless placed
there for the purpose of marking with more dis
tinctness aud certainty the boundaries of the
powers intended to bs c .nferred upou tbe Con-
federate government. Tha meaning of both ar
ticles is quite clear. The framers of the instru
ment hive spoken plaialy, and they meant what
they said. Yot I may be pardoned by the com-
mon reader for a few remarks with reference to
tha word "supremo." It is manifestly, ia this
connection, a relative term, haviug relation to
something below it, for to call that supreme
which has nothing below or infenor to it, would
not bo very intelligible. Supreme law, then, is
that which is above aud ot more force thau all
other laws ia the State or ia the Confederacy.
and being so it necessarily makes void whatever
is contrary to it. There is, to be sure, a still
higher power, but tho people have heretofore
claimed to possess that; it is sovereign power,
which is original,, inherent, independent, and
above all else, from which all other powers are
borrowed or derived, as the light of thu moon is
from the sun.

I need mako no comment oa tha last, or sav
ing article, which reserves all power not delega
ted. Ana i use to oe pointed to tne provision
which either directly or indirectly confers power
on any one to declare martial law. It-i- s not to
bo found; it does not exist

Bat I have said that martial law, as at present
understood, cannot be eiiforced ag&iastUhe sol-
dier. Congress has power "to mako rules for
tha government and regulation ot tho land aad
naval forces," and for governing such part
of tho militia as may be ia aetual service.
Then it is the duty "of Congress to prescribe
those rules, aud it is presumed this has
been doae. But it is denied that the soldier
can be subjected to any law, save those pre-
scribed by Congress. This may bo, called mar-
tial law, or by whatever name Congress may
think proper to adopt, but it must be a law pre
scribed by Congress. No other power has

to give laws to the army, aad Congress
cannot delegate tho power, because it holds it
but as a delegated power to itself, and cannot
confer it, oa others. Is the soldier to be told
when he enters tha service of his country that be
forfeits tha protection of all law ? That he uot
only leaves at home the protecting mantle of the
law which shielded him as a citizen, bu: that ha
submits himself to the arbitrary will of his com-
manding officer ? Not so ; the soldier is entitled
to know what (Joagross aas declared aa ortence;
ho caa know no other offence ; there is no other
offence, and he is entitled to his trial by court
martial. Liko allother men, ha is presumed to
be inaocant until his guilt is established by com-
petent witnesses. Rumors have gone abroad
that our soldiers have beeu punished, even by
death, for trivial offences, by order of the com- -

ancing-geaera- l. Whethor this ba so, 1 know
not; but it ltba true, the omcors should bepun-ishe- d

to the full extent of the law. It juch
instances have occurred, they are a disgrace to
our service ; tbey ought not to be overlooked.
Tho soldier is in a helpless conditiou ; he bos no
means of redress agatast arbitrary power, ualess
the law of his country will protect him.

But I do not choose to rost tins question oa
my own humble opinion alone ; I prefer to give
it support by tho highest judicial authority,
directly to the point Judge Bay, of bjuth
Carolina, in Lamb s case, said : " It by martial
law is to be understood that dreadful system, the
law of arms, which, in former times, was exer-

cised by the King of England aad his lieuten
ants, when his word was tne law anu ais wiu
tho power by which it was exercised, I have no
hesitation ia sayiag that such a monster could
uot exist ia this land of liberty and freedom.
Tha political atmosphere of America would
destroy it in embryo. It was' against such a
tyrannical monster that we tnumpusa m our
revolutionary conflict. Our fathers sealed the
conquest by their blood, and tneir posterity wilt
never permit it to tarnish our soil by its unhal
lowed feet, or harrow up ths teeimgs ot our gal-
lant sons by its ghastly appearance. All our
civil institutions forbid it, aad the maaly hearts
of our couatrymen aro steeled agaiast it." Car.
Law Rep. 330.

This is very strong language directed against
precisely the system we have bore. We have
the will for the law and the word tha power that
intorces it, and perhaps if tho judge had adopted
this form of expression it would have been more 7
accurate, since theatcord ot the commanding
geberal puts his will in force.

X snail matte an extract irom tne decision, oi
the supremo court of Louisiana, in the case ot
Johnsoa vs. Duacan, 3 Louisiana Rsp. 551.
1 Con Louisiana 157. This case was decided
in lolb, in reference to tne martiat law pro-
claimed by General Jackson. That distinguished
jurist, Judge Ma;tih, was then on tha bench,
aad ia the vigor of Ms maahood. Aad one of
his associates was Judge Darbigny, who also
deservedly held a high position as a jurist This
decision is lucid and able, and is worthy oi
attention.

" Martin J. A motion that the court might
proceed ia this case has been resisted on two
grounds :

" 1. That tho city aad its eavirons were; by
geaeral orders of the officer commanding the
military district, put, on the 15th ot December
last, under slnct martial law.

"2. That br tbe 3d sectioa of an act of
assembly, approved oa tho 18th of December
last, all proceedings ia auy civil case are sus-
pended.

" 1. At tho clo30 of tho argument oa Monday
rist, we thought it our duty, lest the smallest
delay should countenaace the idea that this
court entertained auy doubt oa the first ground,
iastaatly to decide viva voce (although the prac-
tice is to doliver our opinions ia writing), that
the exorcise of aa authority vested by law ia this
court, could not bo suspended by any man.

" Ia any other Stata but this, in the population
of which aro many individuals, who, not beiug
perfectly acquainted with their rights, may
easily ba jmpoB&d on, it could not be expected
that the judges of this court should, in comply-
ing with the constitutional injunction iu all cases
td adduce tha reasons oa which their judgmeat
13 fouaded, take up-muc- tima to show that this
court is bound utterly to disregard what is thus
called martial law: it auvthinc bomeant thereby

I but the strict; in forcing of the rules aud articles

far the government of tbo army of the United
States, established by Congress, or any act of
that body relation to military matters, on all
individuals belonging to the army or tbe militia
ie t&e service or the United States, ret we are
told that by this proclamation of tbe martial
law, tbe officer who issued it has conferred on
himself, over all his fellow eitizans, within the
space he has described, a supreme and unlimitsd
power, which beimr incompatible with tha exer-
cise of the functions of the civil magistrates,
necessarily atupeods them.

"This bold aad novel assertion is said to be
supported by he 9th section of the 1st article
of the Constlntion of the United States, ia
which ara detail! tbe powers of the legislature
of tbe Union. It is there provided that the privi-
lege of the writ of Itabeas corpus shall not be
suspenied, unless when in cases of invtaion or
rebellion the public safety may require it. We
ate told that the commander of the military dis-
trict is the person who ia to sosnend the writ.
and is to do so whenever in his judgmeat the
public safety appears to require it; that as he
may thus paralyse the arm of tbe justice of his
country iu this most important ease, the protec-
tion ot the liberty of the citizen, it follows that
as he who can do tho more caa do tbe ks. he
caa also suspend all other functions of tbe civil
magistrate, which he does by bis proclamation
of martial law."

"This mode of reasoning varies tola eel from
the decision ot the supreme court of the United
btates, in the case of Swwtwout aud Boltman,
arrested in this city ia 1306. by General Wilkin.
iJoil Tira court then declared that the Consti-
tution had exclusively vested in Concress the
right of suspending che privilege of the writ of
Habeas corpus, and that body was the sole judge
of tbe necessity which called for suspension.
"If at any time." said the Chief Justice, "the
pdblic safety shall require the suspension of the
p3we vested iu tho courts of the United States
by this act, (the habeas corpus act,) it is for the
legislature to say so. This question depends on
political considerations, on which tbe legislature
is to decide. Till the legislative will be express-
ed, this court can only see its. duties aad mnst
obey the law." 4 Craueh 101.

" The high authority of this decision seemt
however, to be disregarded, and a coatrary opin-
ion is said to have beea lately acted upon, to the
distress and terror of tbe gjod people of this
State ; it is, taereforo, meet to dispel the clouds
which designing men endeavor to east on this
article of the Constitution, that tbe people
should know that their rights thus defined, are
neither doubtful nor insecure, but supported on
tbe clearest principles of our laws." ,

Jadge Mania then proceeds to snow that the
power to suspeud the writ of habeas corpus is
legislative exclusively, aad continues: "if it be
said that the iaws of war, being tbe laws of tbe
United S'ates, authoriza the proclamation of
martial law, I answer that in peace crin war, ao
law can be enacted but by the legislative power.
In England, from whence the American jurist
derives his principles ia this respect, martiat law
cannot be used without the authority of Parlia-
ment" 5 Coanyns 229. The authority of tbe
monarch himself is insufficient. Ia the case of
Grapt vs. Ser., C. Gould, 2 H. Blaek 69, which
was' on a prohibition (applied for ia the com-
mon pleas) to tho defendant as Judge Advocate
of a court martial to prevent the execution of
the sentence of that military tribunal, the coun-
sel who resisted the motion said it was not to be
disputed that martial law caa oaly be exercised
ia England so far as it is authorized by the mu-
tiny act and the articles of war, all whieh sre
established by Parliament, or its authority, and
the court declared it totally inacarata to state
any othar martial law, as having any place
whatever within tbe realm of Eagland. Iu that
country and in these States, by martial law is
understood the jurisprudence of those cases
which are decided by military judges or courts
maitiaL When martial law i3 established and
prevails in any country, said Lord Lough-
borough, in the case cited, it is totally of a diner --

ei t nature from that which is inaccurately called
martial law, (because the decisions are by court
martial,) but which bears ao affinity to that
which was formerly attempted to be exercised
ia this kingdom, which was contrary to the Con-

stitution, aud which has been far a century to-

tally exploded. When martial law prevails,
continues tbe judge, the authority under which
it is exercised claims jurisdiction over all mili-
tary persons iu all circumstincea ; every spe-ci- -s

of offense committed by auy person who
appertains to the Rraiy, tried, not by civil ju-
dicature, bat by tho judicature of tbe corps or
regiment to which he belongs."

"This is martial law as defined by Hale aad
Blackstone, and which the court declared not to
exist in Eagland. Yet it is confined to military
persons. Here ii is contended, and the court
muBt admit if we sustain the objection, that it
extends to all persons, that it dissolves for a
while the government of the State."

Yet ace-jrdm- to our laws all military courts
are under a constant subordination to the ordi-
nary courts of law. Offiaere who have abused
their pqwers, though only in regard to their own
soldiers, are name to a prosecution in a court o.
law, aad compelled to make satisfaction.
Evea a flagrant abuse cf authority by mem-
bers of a court martial, when sitting to
judge their owa people, and determine in
caies eutirely of a military kind, miked them
liable to the animadversion of tbe civil iu
Delolme447. Jacot' Law Dictkmary. Ver
court martial. H w preposterous, tbea, the idea
that a military commander may, by his own au-
thority, destroy the tribunal established by lew
as the asylum of those oppressed by military
despotism."

Derbigny J. " On the first question, that
which concerns the effect which the publication
of martial law has produced, with respect to tbe
civil authorities, wo might well have omitted
giving a written opinion, now that the return of
peace has the empire; but, having
declared on the day on which the discussions on
this subject took place, that the powers vested in
us by law could not bo suspended by aay but
legislative authority, it is proper that wo should
give somo explanations of tbe reasons oa which
that declaration wa3 fouaded.

" I will, therefore, examine how martial law
ought to be undent od among us, and bow far
it introduces an alteration ia the ordinary course
oi government.

" To have a correct idea of martial law ia a
free country, examples must not be sought in
Ihe aibitrary conduct of absolute governments.
The monarch who uaites in his hands all the
powers, may delegate to his generate authority
unbounded as lus own. But in a republic,
where the Constitution has fixed the limits and
extent of every branch oi government ia time
of war, as well as of peaee, there caa exist
nothing vague, uncertain or arbitrary n the ex-

ercise of any authority.
" The Constitution of the United States, in

which everything necessary to the general and
individual security has been foreseen, does set
proviue that; ia times ot public danger, the ve

powar shall reigu to tbe exclusion of all
others, It does uot trust into the bands of a
dictator the reins of government. Tbe framers
of that charter were too well awara of tbe haz-
ards to which tlwy would have exposed the fate
of the republic by such a provi.ion ; and had
thoy done it, the Stares would have rejected a
Constitution stained wittra clause so threatening
to their liberties." Judge Darbigny makes aa
extract from Dalolme in regard to the suspen-
sion of tha writ of habeas corpus in England,
and proceeds to say : " And can it be asserted
thst while British subjects .are thus secured
against oppression ia the worst? of times, Amer-

ican citizens are left at tbe mercy oi the will of
aa individual, who may in certain cases, fht ne-

cessity of whicli is to be judged of by himself,
assumo a supreme, overbearing, unbounded
power? The idea ia not only repugnant to tbe
principles of any freo government,' bnt subver-
sive of tho very foundations of our owa."

" Under the Constitution aad laws of the
United States," continues the jadge, " tbe Pres-
ident has aright to call, or cause to be called,
into tho service of tho United States, even the
wliol militia af any part of the Union, in case
of invasion. This pWer exercised here by his
delegate, has piaeed all the cltiaerts subject to
militia duty, under military authority and mili
tary law. That I conceive to be the extent of
the martial' law, beyond .which all is usurpation

'of power.
"The proclamation of martial law, therefore,

cannot have had any other effect, than that of
placing under military authority, ail citizens
subjact to militia, service. It is iu that sense
alouo that tho voguo expression of martial law
ought to be unitsratood among us. To give it
any largor extent would be 'trampling upon the
Constitution and laws of our country?'

Judga-Dxhtga- 'coittded: "It is, therefore,
o ir opiaiortf tlartfce a$l?Driy of tha courts- - of
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joetieehafi notbee&tupended of right by tia proc
lamation ot tne martial law, nor by uie declara
tion of the general of tbe seventh military dis
trict, tha' the city of Now Orleans was a camp,
and we-no- reseat what we declared when the
.sutler discussed, tnat tne powers vested ia
us by law can be suspended iy noie but legis-
lative authority. If this decision be re garded
as authority, it surely settles tbe question be
yond all cavil.

The next case whieh I shall notice is that of
Martin Luther rs. Luther M. Bortian, 7 How
aid's S. C. Reports, 1. Taw case grew oat of
what is known as tbe Dorr rebellion in Kttede
Island. That State had never adopted a written
Constitution, as the other States of the bmoa
had d jue, but remained under its charter de
rived from Charks II ia 1663. A portion of
the peeple,'berng desirecs for a change of gov-
ernment, in 1&2, without any legislation or
other authority, formed a Constitution, which
was adopted by a vote of the people, and Dorr
was elected governor, l ite charter goverameat
denied the validity of this Cenatituuon, and a
collision between the two ensued. The legisla
ture of tbe old governhMat declared martial law
in the Stats, and while this was in existence tbe
cause ot action originated oat of acts committed
under toe aasnoxuy ot this law. Ice charter
government took measures' very soon af
ter to form a constitutional goverameat, which
was regularly established, when tbe Dorr eov
erament ended. Tbe question "before the court
seems mainly to nave turned on tae power and
authority of the two governments, tua Dorr gov-
ernment and the charier government A major-
ity of the supreme court, and it was bnt a bare
majority, three out of tbe nine judges being ab
sent and one diseeatiag, bestowed bat a br-.e- t

atice oa the question of martial law. They
seem to have acquiesced in the authority of
the State, through its legislature, to declare
mtriial law, in a form and to an extent sim
ilar to that whiea has been given to it- ia this

ttate. Tin subject does not appear to have
much of the stteution of the

ewrt. And with great deference, I must be
permitted to say the brief sto8 tbe court made
in tbe inquiry were probably in the wrong direc-
tion. It seems to have overlooked tbe great fact
that tbe petitioa of right ea&cted iatae time ef
C buries I, was tbaa a part of tbe law of Saode
Island, deriving its powers as it did under a
cbartor trom Charles II, sad that that celebrated
instrument positively prohibits the exetciae'of
martial law. But Jadge Woodbury did not
choose that the question of martial tow sneald
be thus passed with but a brief nodee. He dis-
sented from the majority cf tbe court, and has
given us Mb views at length on this interesting
subject He took puios to state that the diffdr-eu- te

of opinion among tbe members of the court
was confined to the question of martial law,
which ho proceeded to discuss with great ability.
I should here remark thst even the jneager de-

cision of a majority of tbe court, that a State
legislature may declaie martial law, would by
no means be an authority ia favor ef a hke
power in the Confederate States. A State Con-

stitution is a limitation of power directed by tbe
people te tbe legislative and other departments,
a State being a sore eigaty. The Confederate
Constitution k but a delegation of power. The
State possessed all power before it was limited
to a certain extent ; the Confederate eorernmeat
possessed none at all until it was given to it
Owing to the great length of Jadge Woodbury's
opinion, it cannot be inserted at length, but I
mnst content myself by stating what be did de-

cide, and by giving a few extracts. He held
that the legislature of a State had no power to
establish martial law, sad the whole course of
his very conclusive argument, aad the princi-
ples he lays down, show that no such power
exits in this couatry, bat is utterly at war with
the spirit of our institution. He says: "Pot
convincing reasoas like these, ia every country
which makes any claim to pulitical or civil lib-

erty, martial law as here attempted and as oace
practiced ia England agaiast her own people,
has beea expressly for bidden there for near tw
centuries, aa well as by tbe principles of every
other free constitutional goverameat. (Hal-lam'- s

Coast. Hist 420 ) And it would be aot a
little extraordiaary if the spirit of our institu-
tions, both State and national, was not much
stronger than in England against tbe animated
exercise of martial law over a whole people,
whether attempted by any chief magistrate or
evea by a legislature." Judge Woodbury de-

nied that there was a state oi war in Rhode Is-

land, aad ateo affirmed tho war-kin- g pswer
aot to be in the State but ia the Federal govera-maa- t,

and says if either goverameat had a right
to declare martial law. it was that of the United
States ; and he continues, " but as the geaeral
government didjqot exercise this authority, and
probably could not have done it coasthationaily
in so sweeping a maaaer, aud in such aa early
stage of existence if at all, this furnishes aa ad-
ditional reason why the State alone couldaot
properly do it." It is not to ba inferred from
this paragraph thai he intended to countenaace
the idea tbat such power was possessed by the
general goverameat; aot at ail. He says thst gov-
ernment "probably could aot hare doae it consti-
tutionally." Bat listen to his emphatic langaag j
ia a subsequent paragraph: "Lader the worst
iasurreetioas, aad even wars, ia oar history, so
strong a measure as this is believed never to have
baea ventured oa before by tha general govern-
ment, and mucb less by aay one of the States,
as within their constitutional capacity, either ia
peace, insurrec iou or war. Aad if it is to be tole
rated, aad the more espsci&Uy in civil feuds like
this, it will open tha door ia future domestic dis
sensions here to a series o butchery, rapine,
confiscation, plunder, conflagration and cruelty
unparalleled ia the worst contests ia htstory.
between mere dyaasties for supreme power. It
would go ia practice to reader tha whole eoaa-tr- y

what Bolivar at one time seemed to eou- -
rsider bis a camp, aud tho administration of
government a campaign." The is Judge Wood-
bury's opinion of martial law, and I ean butcom-m9u- d

it to tbe advocates of tbat institution. Bat be
has also spoken freely of tbe importance of
always keeping the military sabordiaate to the
civil power. Aad be moreover denies that tbe
saspeasioa of the writ of habeas corpus would
furnish aay pretext for martial law.

I make one other extract from this decision
aad close the notice of it: " It is to ba hoped
we have some aetioaal ambition aad pride un-
der our boasted dominion of law aad order, to
preserve them by law, by aa ealighieaed aad
constitutional law, and the moderation of supe-
rior intelligence aad drifiaation, rather thaa by
appeals to any of the as measures
of darker ss, and the anrelenuae. lawless
persecutions of opponents in civil strife which
chsracterizad aad disgraced those ages."

We have been so long accustomed to consider
ourselves a free people, and to flatter ourselves
tbat wa were tar m advance of even modern
nations toward a high state of enlightened civil-
ization and permanent freedom, tbat we have
become . supine and apparently unconscious of
the possibility ot danger, it is time we should
bigin to inquire where we are aad what we are
doing. If wa do this we shall find that instead
of having advanced, wa nave gone backwards.
We have now revived and are living under a
system that perished under the condemnation
ot oar British ancestors more than two hundred
years ago. One of the rainy deviees of Charles
tbe First to invest himself with absolute power-wa-

martial law, which becams an instrument
of peculiar eppressiou to his people, aad watch,
amongst other things, led to the adoption by
Parliament of that celebrated aet known as the
Petition of Right, which has always since been
catlad the second charter of liberty. This peti-

tion set forth tbat coamtisrioas had issaed for
the enforcement of martial law, aud prayed that
such commissions might be aaaallM, and tbat
no commissions of a like nature might thereafter
ba issued. It was approved aud ratified by
Charles ; bat be did aot keep his faith or his
bead ; he violated tbe one aad by it forfaited the
other. Aad tint was, tha end of martial law ia
Eogiaad, except ia perhaps two instances, when
it was declared by Parliament to a limited ex-

tent and for a hunted time. But this was done
only in virtus of tbs oauupotence of Parlia-
ment, which is its attribute. The Queen of i
Eagland would not dare at this day to issue a
cjmmissiou for the enforcement of martial law
in any part of her .dominions. Yet we have it
here without auy such commission as was
issued by Charles the First. Nor is it to be u'

tbat Congress may declare "martial law."
That btxiy a aot liko the British Parliament,
omnipotent, but is bound- - down by a written
Constitution, which Is not tbo case 'with Parlia-
ment.

By some persons much stress may be mid,
and a sort of justification of martial"law found,
on its having been proclaimed by Gen. Jackson,
ia New Orleans, in 1814. If Gen. Jackson bad
been teWnbie, mw argwtusuj might ba & good

owe. Bat, like all mea, be was not. He was,
it if true, a good, a great aad a patriotic man,
and hence a safe depository of .power-- But it
by no m-a- n follows that ail geaersjs are aad
will be like him. Gen. Jackson aa doubt hon-
estly believed be had the-pow- whieh he exert-
ed, and his high character makes the sxampb
Uto BMfa aatoftaaate, unee itis tha MflssOikely
to be adopted as a precedent. It wa precisely
otio of those innovations to which I have
already alluded, tkat becomes a precedent for a
second and more aggravated innovation. Henc
tne greater lesson for checking its progress.
A notheme petition will establish it as a perma-
nent and acknowledged feature of our govern-
ment. We are aew acting under a new govern-
ment ; let as get rid of tae ianueuee of tne evils
of the old one, and be sere we set no example
that msy prove daagerous hereafter. B-- t Gen.
Jackson's example has been far exceeded; hi
proclaimed marital law over the eiiy, and de-

clared the city to be a camp, whiea, as Juge-Dabigne-

remarks, ao more made it so than
wouid tbe ljka meaas trans form tbe camp ict a
city. Now "martial law" has beea proclaimed
ever large districts of country embracing many
counties, soma of them far distant from an en-

emy; and m every town we bare a provost
marshal witk very extensive jnrisojetion, and
also a military conmaadar er governor. Our
State cffieers are searealy beard of, from the
governor down. Tbe President, as coaMnander-in-chie- f,

may, with equal propriety, proclaim
martial law over the whole Confederacy, and
'convert it into a camp aad the govaraaaeat into
t campaign." We may not antMaaeod danger
now from so extended a warfare oa the pet-pie'- s

rights. Bat anless all history be deceptive, aod
if aamaa nature be not greatly changed, we
may know the end of tbe present begiaaing.
The people are now safleriag the petty tortures
incident to the iaaanratioa of a state of subju
gation ; tbe more enormous oaes Ma ia advance.

Others may possibly say that martial law is a
measure of aeceasity to give more vigor to the
goverameat, and to get rid of tha tardy move-mea- ts

of the law, ia order that tbe government
may the more effectually defend itaelr. I dny
ti force of aay sack arguments ; taey by no
means prove that martial law is Coos titali ora! ;

at mast taey oaly go to show that it omaU
to be Constitutional. They might tend to
prove that we have a very imperfect government.
I also take issue on tbe fact of aeceasity, and
utterly deny the policy. Ths Csastitution in-

vests the government with ail ta power requi-
site to carry oe war, to sapprass msexrfectiocs
and to repel invasions, ia the most speedy man
ner; ana martial law cannot by aay aoasibiUty
contribute to its means or accelerate its move-meat-s.

The army nrasi be raised aad organized
preparatory to tae eaforeeataat of martial law-- , it
is therefore a secondary measure. If tbe Con-
stitution be defectiva amend v.; if the laws be
defective amend teem. This is tbe safe coarse,
and it is the only safe one.

Jiartiai law will prodoee well founded nreva- -
dices against the government; it is already hav-
ing that effect It will bring it into coo) erapt ia
tbe estiraatioa ef an iateBieant people at home.
and make it tbe sabjeet ef jcotfiag aad atoekery
of forebrn nations, aa tha Northers raTanimerit
is already from the same cause. It will afford a
rich theme for the enemies ef free gorernment,
aad produce cause ot shame sad hnaabatkm with
its friends.

Aad how kmc k fins state of tilings tc las!'
ii a war measure to end with the war? Thete

is just as saneb authority for it as peaee as iu
war. But how tone is tbe war to bw? No oae
c--l answer the qnestiea, because we cannot of
jnrselves very well bring- - it to a close. Tbe
United States goverameat may desire to make
a first Panic war ef it, whieh lasted twenty-fou- r
yean. Be its deration long or short, we shall
probably ieabz9, possibly wben too late, the
truth of the maxim "tbat to live by one man's
will is the eaose of all men's misery." I main
tain tbat the war can be best carried oa, and
ended with more credit to ourselves, ,by a strict
adbereace to constitatioBs and tj laws. Let us
prove that we are a law-abidi- people. Iu a
repablic law is tbe will of the people formal ly
expressed through their representatives aad reg
ularly promulgated. Aud all public fucciiona-rie- s

are bat tbe agents of the people, bcund to
obey tbeir will. Now it wouid seesa tbe w;.i o:
the agent is the law to bis principal Toe sour i e
of power is converted into tbe ooject or sebj t
of power. . If we would preserve a republic iu
substaaee, it mast be kept within its proper
landmarks, else we may be deceived by a nam

Ifwithoot reality; "it may become a fixed despct-sn- i

m dpgnise. Let us not be co:i;at to boa t ct
the mere name,while we hug the c!jsr th cha.r s
tbat bind us. Burke, in tbe exuberance cf hi
fancy, maintained that all governments e

in efieet all tyrannies. It is to be hoped
be was deceived, yet if we permit a poison t--

deadly to be infused into our body politic at it
very birth, to rankle there till it psedaces diaso-l- u

ion, it may turn oat that be was right
I have thus endeavored to show that neither

our government, nor auy departmeat thereof, or
officer, can constitutionally enforce awrtial law
over tbe.eitisen, or over tae soldier except to the
extent and ia tae maaaer prescribed. Yet this,

has beea dose, and what is tbe remedy Our
first appeal must be to Coagresst Tbat body ij
competent to tbe task, and it is hoped that, fore-

seeing tbe-- evils likely te result, the proper rem-
edy will be applied. If, however, Congress will
not interpose its authority, then amendmen tj to
tbe Comtiratkm in tbe prescribed mode is tbe
only alternative. Let it aot be said tbe evil wiii
soon pis j off, aad it is iberet ore aaaecessary 'o
interpose. It may last long, aud it may run to
great extremes. B wide?, if the C'jastkution has
been violated, ao difference bow abort may be
the duration of a practice which is based ou
such violation; the object should be to preserve
the Constitution intact.

COMMOW SENSE.

The En-e- at Gkorgktowic, 8. C A
Georgetown correspondent writes to as as fo-
llows: " Oa test Tbafsday, the 1 4th, at about
twelve o'clock, one of the Yankee gunboats
came up sad anchored ia the bay eff tbe town.
That night, about eleveo o'clock, the tug
Treaty, which tbey stole oat of Saatce, came
np to her aad anchored also. Tbe aext morning,
about daylight, tbey proceeded up Black river,
near Mrs. Sparkman's plantation, wben they
were fifed upon by oar cavalry from both s:.m
of the river, with enfield aad mayaard rifles.
Tbey fought oar men for about four horns,
throwing grape, aad canister at them, only
woanding two slightly. No doubt tkat seme ot
tae enemy were killed, as tbey were quite near.
After getting tired of fighting, they proceeded
down the river as if tbey were disgusted with
the day's work, shelling plantations and stealing
negroes as they went down. Wben they a- -

rived in the bay, they anchored, for the night
(Friday). The next morning tbey went down
to tne island to npeat what wou iers they had
done." Charleston Mercury. August 28.

Tired of Ffgliiias for (he Trraac
Mr. J. D. Howe.of the 1st Missouri regiment,

informs us tbat on tbe 2d inst , two regiments,
one from Keataeky aad tbe other from Indiana,
rebelled at Riecxi, Miss-- , aad started South with
their arms. Four regiments of Wisconsin troops
were seat to intercept them, whea a fight en-
sued, lasting frem Saturday morning aaaii night.
Tbe. Kn tuck ia.ua and Indiaaians dreve tbe Wis-
consin regiments six mites ia the direction of
Corinth. At sundown tbe Federals were rein-
forced by two Illinois regiments, who came up
in tbe rear of tbe rebels and cemasfisd taem to
surrender. They were arrested sad sea: to
Chicago.

An eye witness who walked over the hel.l
says he counted 353 killed ; aud another, wh )
meat more time, says Se eonnted over COO dead.
jnsmssippvm.

Nearly Captorrd. We nudaaauul th.
General Stuart, accompanied by one of his aids,
came near being eapfaead by tbe enemy near the
Rapidan river yesterday morning. The general
was on a reconoouanee uaattended by aay person
but his aid, when he suddenly came upou a
body

t
of Yankee

-- a
cavalry, who

i . . mads a dash anonr
aim, on iw muaeoiy BHseea tnetr pray. Tae aid
was ceptared. but Geaeral Staaft escaped
through the neatness of bis horse. Lynchburg
Republican.

The Yankees Gohb Again We learn
from a geatiemaa from Milliken's Send that ih
river te agaes etear ef all Yankees. Tae Geaeral
Bragg and Mexico, the two last gajabeaia tw
vere hovering aroad here, passed by tae bend
iast evening without stopping oa their wi up.
We are now informed that they never had atore
than three hundred troops tendedSEasst of
tbeir depredations consisted in tentliasptecroas,
tome five hundred ot whom tbey awttau off.
r'ieksbur Qitism. -
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